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been seconded by Member Pontanilla.
Any discussicn?
Member Johnson?

COUNCILMEMBER JOHNSON: Does this -- you know,
pecause I know transient vacation rentals are
one thing, but we're also lcooking at bed and
breakfasts, so I —-- my, vyou know, friendly
suggestion would ke "No short-term rentals or no
rentals under 180 days."” I don't know if that
would be in addition to, but because we don't
want B and Bs, we don't want any ohanas utilized
for the purpcse of transient vacation or for B
and Bs.

CHATIR MOLINA: Okay. Members, would you like to
incorporate that to amend the condition?

Member Johnson?

COUNCILMEMBER JCHNSON: I will leave it up to Chair
Hokama, because I think he knows what my...

CHAIR MOLINA: Ckay. Intentions are?

COUNCTLMEMBER JOHNSON: Yes.

CHAIR MOLINA: Okay.

COUNCILMEMBER JOHNSON: He knows what my intentions
are, so...

CHATIR MCLINA: Okay. The Chair recognizes

Mr., Hokama.
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COUNCILMEMBER HOKAMA: Chairman, I believe the Code

is clear 1n our definitions, bescause we do have,
in our Zoning Code, I believe, a definition for
bed and breakfast cperations, as well as a
definition for transient vacation rentals. And
so I am specifically just going for the
transient vacaticn rentals. We do not mix it.
It's in our Code, it's not intermingled, as I
understand. And we have Planning Department
that could verify whether my understanding of
the definition of the Cede is accurate enough,

Chairman.

CHAIR MOLINA: Okay. Thank vou, Member Hokama.

Member Johnson?

COUNCILMEMBER JOHNSON: Yes. I still -~ I understand

what the Chair is saying, but I still have an
issue with commercialization. There's already
all kinds of commercialization in the entire
area in South —-- South Maui. So my thing would
be no rentals. I mean if you want me to propose
i1t as a separate condition, I will, but no
short-term rentals, nothing under 180 days,

SO..

CHAIR MOLINA: The Chair would you prefer that you go

in that manner as a separate, you know,
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condition or consideration, and leave it
separate from Member Hokama's proposal.

COUNCILMEMBER JOHNSCON: That's fine.

CHAIR MOLINA: Okay.

COUNCILMEMBER HOKAMA: Chair?

CHATR MOLINA: Mr. Hokama?

COUNCILMEMBER HOKAMA: Please. Agzin, 1f we look at
the Code, part of the definition of the
transient vacation rentals is anything under 180
days. It's part of the definition in ocur Code,
so I would just ask my colleague from West Maui
that 1T believe this is specific enough to take
care of her concerns.

CHAIR MOLINA: Okay.

COUNCILMEMBER HOKAMA: And I would ask Planning
Department 1f they wish to comment, to verify
the Committee's understanding, Chairman,

Thank vyou.

CHAIR MOLINA: Ms. Loudermilk?

M5. LOUDERMILK: Thank vyou, Mr. Chair.

TVRs include everything that is not a
bed and breakfast, including the short-term
rentals.

COUNCIIMEMBER BAISA: But it doesn't include bed and

breakfasts.

RALPH ROSENBERG COURT REPORTERS, INC,.
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MS. LOUDEEMILK: It includes the short-term rentals.

It includes hoteis. The only thing a TVR does
not include is the bed and breakfasts.

CEAIR MOLINA: 5o Member Johnson, is that something
vou would like to propese as a separate...

COUNCILMEMBER JOHNSON: I will make as a separate
amendment, then,

CHAIR MOLINA: Okay.

Ckay. Members, before the Chair calls

for the vote on condition &, any other
suggestions, otherwise we'll call for the vote

on condition number 5, which is that Transient

Vacation Rentals shall be prohibited. All those

in favor, signify by saving ave.
COUNCIL MEMBERS: Avye,
CHATR MOLINA: All those opposed?
Thank you. The Chair marks it

unanimous.
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VOTE: AYES: Councilmembers Anderson, Baisa, Hokama,
Johnson, Mateo, Medeiros, Victorino,
Vice-Chair Pontanilla and Chair Molina.
NOES: None.
EXC.: None.

ABSENT: None.
ARBRSTAIN: None.
MOTION CARRIED.

ACTION: APPROVE amendment to the main motion.

CHATR MOLINA: Member Johnson?

COUNCILMEMBER JOHNSON: Yes. I propose condition
number &, "No bed and breakfast or commercial
operations shall be allowed.”

COUNCIIMEMBER VICTORING: Second.

CHAIR MOLTINA: Okay. It's been moved by Member
Johnson, seconded by Member Victorino to add a
condition &, "No bed and breakfast or commercial
operation shall be allowed.”

Discussion?

Seeing none, all those in favor, signify
by -—- whea. Okay. I didn't see any hands go
up.  Sorry.

Member Anderson?

COUNCILMEMBER ANDERSCON: Let the maker of the motion

a chance to state her case, but maybe she feels

RALPH ROSENBERG COURT REPCRTERS, INC.
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like she's...

CHATR MOLINA: She's done it already.

Member Johnson?

COUNCILMEMBER JCHNSON: I've already done it.

COUNCILMEMBER ANDERSON: 0Okay. You know, bed and
breakfasts are a permitted use with the permit,
and, you know, 1 see that as a completely
separate category from TVR. If somebody wants
to i1nvite a visitor into their home where they
are living, that's not the same thing as TVR,
and I don't know 1f we want to go that far. I
mean all of a sudden we're restricting that when
it's -- it's permitted in the County Code, if
you apply. So I don't know. I mean I've got a
hard time with that, Mr. Chair. T think that's
a little draconian. I think -- well, I'11 just
leave it at that,.

CHAIR MOLINA: Okay. Thank you, Member Anderson.

Any comments to the motion on the floor?

COUNCILMEMBER MATEQ: Chairman?

CHAIR MOLINA: Planning Department?

MS. LOUDERMILK: I think we just want to make a
clarification that, according to Code, a bed and
breakfast is not Jjust z bed and breakfast, it's

a bed and breakfast home. Bed and breakfast

RALPH ROSENBERG COURT REPORTERS, INC.
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home. So vyou live -~ T think that's the
distinction versus a transient vacation rental.
You're not necessarily within a home. You can
be in any type cf structure.

CHAIR MOLINA: Okay.

MS. LOUDERMILK: Thank vou.

CHATIR MOLINA: Member Johnson, is that mcre to
Your. ..

COUNCILMEMBER JOHNSON: If they just add in "home, "
that's fine. And the only reason that I will
differ a little bit in my opinicon is that there
are other deviations that we're making, because
this is a very unigue area. 2And it's stated
very specifically that this area shall maintain
in accordance with the community plan its rural
character. And if you're lcooking at Rural, if
you are opeéening up your home to bed and
breakfast, 1f it's, vyou know, seven-bedroom
home, whatever the B and B rules are, I know
it's something that would be accepted by Code,
but, again, I'm looking at the hierarchy, which
is the overriding community plan, and to me,

that trumps what we're doing in this other area.

So I just really believe that there's so

much intense develcopment in the Scuth Maui area
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that I would ask respectfully for the Members to
consider this, because commercial operations
will alsc be utilizing all of these amenities in
that area. And wnile I respect people have a
right to do these operations, I think this is
one area that 1s really unigque, and I don't see
any more intensification ¢f use as being
appropriate, in my view.

CHATR MOLINA: Thank ycu, Member Johnson.

Member Mateo, followed by Member
Anderson.

COUNCILMEMEER MATEO: Chairman, thank you very much.
And perhaps the —-- Ms., Johnson can clarify
commercial operations, so we're sure -- well, I
am sure whether it would include home business
and the like. 8o is it —-- are you logking at
the whole ball of wax?

CHAIR MOLINA: Member Johnson, care to commenit?

COUNCILMEMBER JOHNSCN: Yes. And basically that
would be -- if there's better language to be
proposed, but basically the home occupation, if
they're doing a commercial business of any kind
because ——

CHATR MOLINA: Piano lessons, dance lessons?

COUNCILMEMBER HOKAMA: -- you know, a lot of times

RALPH ROSENZBERG COURT REPORTERS, INC,.
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what happens is even people that -~ I'11l give
you Front Street. There 1s a rental agency that
rents out kayaks. It's a home, but it rents out
all this stuff right at the beach area on Front
Street. And it's a really over utilized area,
but it gives them special access to that area
that other people would not have, and I don't
want to see the same thing happen in this area,
so that's my thinking.

CHAIR MOLINA: Thank you, Member Johnson.

Member Mateo, does that answer your
question?

COUNCITMEMBER MATEQ: Thank vyou.

CHAIR MCOLINA: Okay. Member Anderson?

COUNCILMEMBER ANDERSCN: I appreciate Ms., Johnson's
explanation because she's changed my mind, and T
think she's right. And so I'm going to support
the motion. Thank vou.

CHAIR MOLINA: Okay. The Chair will call for the
question.

COUNCILMEMBER VICTORINO: Thank vyou.

CHAIR MOLINA: Okay. Members, all those in favor of
condition number 6, signify by saving aye.

COUNCIL MEMBERS: Aye.

CHAIR MCLINA: All those opposed?

RALPH ROSENBERG COURT REPORTERS, INC.
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COUNCILMEMBER MATEO: No.
COUNCILMEMBER HOKAMA: No.
CHAIR MOLINA: Okay. We have eight ayes and cne no.
CCUNCIIMEMBER MATECQ: Chairman, no.
CHAIR MOLINA: Excuse me. Two noes. Seven ayes and
two noes. Is the Chalr correct?
Okay. Thank vou.
VOTE: AYES: Councilmembers Anderson, Baisa,
Johnson, Medeiros, Victorino, Vice-Chair
Pontanilla and Chair Molina.
NOES: Councilmembers Hokama and Mateo.
EXC. : None.
ABSENT: None.
ABSTAIN: None.

MOTION CARRIED.

ACTION: APPROVE amendment to the main motion.

CHAIR MOLINA: Other conditions?
Member Jchnson?

COUNCILMEMBER JOHNSON: Mr. Chair, and I just ask for
the indulgence of the body, because it's going
to take me a while to get some of the
conditicns, because as I asked the applicant
during the meeting, I would like to see whai the
CC&Rs contained, because there were some

compeonents that I would intend at first reading
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to put into conditions we've spoken about, and
he's mentioned them here on the floor. But I
think at this point, everyone is looking at the
clock, and rather than craft conditions on the
fly, I'd rather work with the applicant and come
up with something that is more intelligently
worded and that would be agreeable to the
applicant. 8o I would intend to introduce those
amendments or conditions at first reading.

CHAIR MOLINA: All right. Thank you very much,
Member Johnson.

Seeing no other conditions proposed,
Members -- does the Chair make that conclusion?

COUNCIL MEMBERS: No cobijections,

CHAIR MOLINA: Okay. Members, well, we will then go
ahead and take the vote on passage of the bill
as amended.

Member Hokama?

COUNCILMEMBER HOKAMA: Chairman, I will state my
reservations and not about going from -- going
to single-family. But even 1if Corp. Counsel or
Planning Department's position is correct that
the old zoning granted by the Legislative Branch
of this County, whether they be the Board of

Supervisors or the Council, was lnvalidated and,

RALPH ROSENBERG COURT REPORTERS, INC.
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therefore, they consigder 1t Interim, I find it
interesting that they use Interim under this
crystilliate (phonetic) Ag classified lands,
because Interim was only granted to Urban lands
in the past.

COUNCIILMEMBER ANDERSON: Right.

COUNCILMEMBER HOKAMA: So if we want to move this
forward, I'm just, you know, notifying the rest
of the committee -- 1've talked with our
Chairman -- that I will be writing to Mr. Moto,
pecause I am definitely uncomfortable with
administrative rezoning of land, Chairman.

And, you know, 1% this is the wvehicle
that helps prompt us to get things corrected in
this County, 80 that not only this applicant but
other property owners whe fall in this
situation, know that the Legislative Branch, if
need be, will do the remedial and corrective
measures, then it won't be by an opinion, it
will be by policy.

Thank vou, Chairman.

CHAIR MCLINA: Thank you very much, Member Hokama.
That is a very worthy consideration. The Chair
concurs., As our chairman of the Council, I

would agree that I would like vou to make that

RALPH ROSENBERG CCURT REPORTERS, INC.
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inguiry to Corporation Counsel to find cut what
happened with this,
Member Johnson, followed by Member

Anderson.

COUNCILMEMRER JOHNSCON: Yes. And I share the same

concerns that Chair Hokama has. I think that my
additional question too, which goes beyond this
particular applicant -- I don't intend to hold
them hostage —-- but specifically, if they had
come forward and said they were going to
voluntarily provide affordable housing or there
was this preliminary subdivision issue hanging
out there, I would not be supportive of this
particular application.

I think that, for me, it's a policy call
but I still have a great deal of difficulty
where preliminary subdivision is granted by
Public Works cor Development Services
administration. T understand the rational for
having this move forward, but sometimes a
preliminary subdivision approval 1s hanging out
there for a long protracted period of time, and
we, as a Council, have adopted many policies,
and then you look back and you say, "Well,

there's six or seven new requirements since it

RALPH ROSENBERG COURT REPORTERS, INC.
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got preliminary subdivision approval that the
Council is imposing,"” and now when they come
forward later on with their application, all of
a sudden that is utilized as an excuse for
ignoring all of those ordinances, which we have
implemented.

Sco, to me, I would say concurrency 1s
something that this body should be working
towards, and I hope that at some point in time
we can tTake that up. But I'm not going to hold
them hostage for that. 1 willi —— too, I have
some reservations just about overdevelopment in
the Kihel area 1in general. I really do have
serious concerns about the cumulative impacts of
all of the smaller developments that have taken
place. That is still really a big issue for me.

I think that because the applicant has
shown good faith and has exceeded many cf the
standards and requirements, and done in good
faith what I think a lot of develcopers should be
deing who are making much larger preofits, I will
not punish them, but T will support them for
those efforts because 1 think that that's what
our constituents are expecting of us.

Thank vyou.
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1 CHAIR MOLINA: Thank you, Member Johnson.

2 Member Anderson?

3 COUNCILMEMBER ANDERSCON: Thank you, Mr. Chairman.

4 I zppreciate Chair Hokama's need to

5 straighten this out because I agree with him

G entirely. You shouldn't be having any kind of

7 administrative rezoning that doesn't come before
g this Council, and, you know, we don't know that
9 maybe that didn't happen. I mean they might

10 have come to the Council back when this was done
11 and, vyou know, said this is -- this was a

12 mistake, ancother mapping error that we need to
13 correct, and we don't know that. But it would
14 be good to find out.

15 And if it -- if it is a case where their
16 zoning really hasn't been legislative —-

17 legislatively approved as Interim, and I just

18 want clarification on this, that would it then
19 mean that the bill for approval that we've just
20 done would change -- the title would change from
21 a Bill for an COrdinance to Amend -~ to Change
22 Zening from Interim District to R-3 Residential,
23 would it just be a matter 1f this -- if we find
24 that they were in errcor or that -- yeah, that

25 they were in error and that the County zoning

RALPH ROSENBERG COURT REPORTERS, INC.
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actually 1s Agriculture, then IT'm asking would
1t just be a matter on first reading te change
the bill to read, "A Bill for an Ordinance to
change Zoning from the Agricultural District to
R-3 Residential --

CHATR MOLINA: Ckay.

COUNCILMEMBER ANDERSON: —-- District?

CHAIR MOLINA: All right. Member Anderson, I guess
we could hear a response from Staff or
Corporation Counsel or Planning.

Ms. LOUDERMILK: Yeah. Just for clarification,
the -- it was the A-2 Apartment District.

COUNCITMEMBER ANDERSON: Oh, sorry.

MS. LOUDERMILK: Yeah, it was A-2 and not the
Agriculture. And then procedurally, this is
what occurred and would probably be reiterated
when Councill Chair Hokama asks Mr. Moto about
the various Corporation Counsel opinions that
advised the Planning Department to make this
determination on this particular property at
this time.

Basically, in 1959, the Island of Maui
was zoned Interim, so an Interim Zoning
Ordinance was passed. The entire island was

zoned Interim. In 1961, the State Land Use Law
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was passed:; however, maps were not adopted until
1964, And based upon the State Land Use
District maps, this particular property and all
property mauka of Makena-Keoneoio Road were in
the State Agricultural District. That was 1964,
and then still zoned Interim.

In -- as part of the comprehensive
zoning ordinance that was passed in the early
'60s, the zoning map for the Kihei-Makena region
was adopted in 1969, sco that was five years
after the State Land Use District maps were
adepted in the area. At that time, that is
where the A-2Z Apariment District emerged
overlavying on the State Agricultural District.

In 1990, our first opinion for the
Corporation Counsel was exactly this scenario.
There was additional properties that were zoned
A~2 on the Kihei-Makena zoning map and the State
Land Use was Agriculture. The determination was
made that since the zoning, not the —-- the A-2
zoning cccurred after the adoption of the State
Land Use Districts and that it was inconsistent
with the Agricultural -~ the State Agricultural
District that the A-2 zoning would not be valid

and would have to revert back to the previous
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zoning, which was Interim.

And then this was, again, reaffirmed in
1998 again just -- the gist is that depending
when the various maps were adopted affected what
we were advised from Corporation Counsel as to
the appropriate zoning designation. So 1if there
was a zoning designaticn that Corporation
Counsel advised the Department was invalid, then
that particular piece of property would revert
back to the previocus zoning district, which was
Interim zoning, which was adopted in 1959 only
for the Island of Maui. The Islands of Lanai
and Molokai did not get zoned —-- Interim zoned
until the early '60s.

S0 that's sort of the scenario, but,
again, that's how the Department was advised,
based upon those general -- general facts. And
we welcome another review to see if that is
still valid or not in relation to this

particular situation.

COUNCILMEMBER ANDERSON: Thank you, Ms. Loudermilk,

You know, Chair, my concern is that --
and the reason I bring this up is I want —- 1
want 1t on the record that we understand that

this review and Mr. Hokama's concern is going to

RATLPH ROSENEERG COURT REPORTERS, INC.
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be addressed between -- hepefully, between now
and first reading. But I would hope that if it
turns out that this truly is an Interim and it's
A-2, that it would be a matter -- a simple
matter, because I don't want anyone to say this
is something that wasn't brought up during
Committee, that it would be simply a matter of
changing the bill's language from Interim
District to A-2 to the appropriate district if
Mr. Hokama -- his concerns turn out to be valid
that this was not done appropriately.

Because, vyou know, we don't want to go
to first reading and then find cut that we're
not changing it from Interim, we're changing it
from A-2, and that it's a substantive --
substantive difference than what we discussed
today, and then cause this wheole thing to go
back to Committee and, you know, they're another
couple months down the road.

So that's why I'm bringing it up,

Mr. Chair, because I want it on the record that
we discussed the issue and it could be a
possibility so that, vou know, should the change
come forward at first reading, we can deal with

it then.

RALPH ROSENBERG COURT REPORTERS, INC.
Cfc: (808) 524-2090 Fax: {(808) 524-2596

217



15

16

17

18

19

20

21

22

23

24

25

LU 2/14/07

CHAIR MOLINA: So noted, Member Anderson.

COUNCILMEMBER ANDERSON: And then I'm just asking,
Mr. Chair, before I vyield, are we now taking
comments because I kind of lost track?

CHATIR MOLINA: Actually, we have a metion that's on
the floor already.

COUNCILMEMBER ANDERSON: We're voting on the main
motion?

CHAIR MOLINA: Yes. The bill has -- by amending it,
we've added conditions, so there is a motion on
the floor for the third bill right now, so this
ig —-

COUNCILMEMBER ANDERSON: The main motion?

CHATR MOLINA: -- the point where —-- yeah.

COUNCILMEMBER ANDERSON: That's what I thought we
were doing, and 1 do have comments to make to
the main motion.

CHATR MOLINA: Okay. Refore you do so, is there

anybody else who would like to make motions?

Okay. Seeing none, Member Anderson, you

have the floor.

COUNCILMEMBER ANDERSON: Yeah. You know, we've been
at this for some time and T was totally against
this when this first came up because, vyou know,

you don't want to see the old character of Mauil
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change. And Makena Landing and that area has a
lot of history for me. My tutu, Inez Ashdown,
her family rode horses to Makena Landing from
Ulupalakua Ranch. We spent a leot of time down
there talking abkout old times. So I sort of had
like, you know, a prejudice against this.

But as the project progressed and these
gentliemen brought their project forward, they
won me over, pbecause whalt Theyv're deoing here 1is
s0 sensitive to the terrain and to the character
of the area. You know, we're growing, and Maui
is the billion-dollar bkaby, and we can't expect
this really valuable land to sit unchanged.

And I am so appreciative of the way they
have designed their project with —-- with immense
sensitivity to the area. You know, they're not
goling in there and leveling the land, they're
doing it in -- in appreciation and respect for
the topegraphy that's there, they're being very
low key about the building designs, and they're
going beyond, 1 think, the -- what's necessary
for them personally in this drainage basin. And
vou know, ail of the, I guess, ecologically
sensitive standards that they're using in the

wastewater program that they put in place in

RALPH ROSENBERG COURT REPORTERS, INC.
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their willingness to actually increase parking
for the public on County land, not to mentiocn
what they're doing with the affordable housing,
this demonstrates extreme sensitivity, not only
to the land and the community, but to the people
of Maui County as a whole in what they're doing.

They're not fjust taking, Mr. Chairman,
they're giving back and I really respect that
and appreciate it immensely and wish all them —-
luck in their development.

Thank vyou, Chair.

CHAIR MOLINA: Thank you, Mr. Anderson.

Prior to the Chair calling for the vote,
if there's no objections from the body, the
Chair would like to ask Staff to make some
non-substantive changes.

Staff, if vyou could just briefly comment
on what kind of non-substantive changes you're
locoking at?

M5. NAKATA: Staff would just like a little latitude
for non-substantive revisions that may be caught
along the review process, including things like
changing the year of the bill, for instance,
which would apply across the board to all three

bills.

RALPH ROSENBERG COURT REPORTERS, INC.
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S

~J

iz

13

14

20

21

22

23

24

25

LU 2/14/07

CHAIR MOLINA: Okay. And I'm sure Staff will make us
aware should this matter proceed to first
reading, we'll be aware of that.

I'd also like to incorporate that County
Communication Number (06-81 be filed -- excuse
me, be filed to ke included in this motion. Any
objections to proceeding in that manner?

COUNCIL MEMBERS: No cbijection,

CHAIR MCOLINA: Okay. With that being said, the Chair
will call for the vote.

All in faver of passing the third pill
as amended, signify by saying aye.

COUNCIL MEMBERS: Avye.

CHAIR MCLINA: All those opposed?

Thank you. The Chair will mark it

unanimous.,
VOTE: AYES: Councilmembers Anderson, Baisa, Hokama,
Johnson, Mateo, Medeiros, Victorino,
Vige-Chair Pontanilla and Chair Molina,
NOES: None.
EXC.: None.

ABSENT : None.
ABSTAIN: None.
MOTION CARRIED.

ACTION: Recommending FIRST READING of revised proposed

Bill, RECORDATION of unilateral agreement, and.

FILING of communication.

RALPH ROSENBERG COURT REPCORTERS, INC.
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CHAIR MOLINA: Thank you very much, Members. We are
under announcements, The Chair would like to
make a -- wish everyone, first of all, a very
Happy Valentine's Day.

And I see Mr. Victerince wanted to make a
quick announcement. I don't know 1f you want me
to steal vyour thunder or...

COUNCILMEMBER VICTORINO: You may.

CHAIR MOLINA: All right. I Jjust wanted to let the
rest of the Members know and the members of the
general public, Mr. Victorino, this is his
anniversary with his lovely wife, Joycelynn
Victorino. Happy anniversary. Beautiful day to
have an anniversary.

COUNCILMEMBER VICTORINO: Thank you.

CHAIR MCLINA:; You look like you've had a long day.

COUNCILMEMBER VICTORINO: Yes, a long day.

CHAIR MQOLINA: We've all had one.

Thank you very much, Members.

Announcements?

COUNCILMEMBER VICTORINO: You've said it all, sir.

CHATIR MOLINA:; TI'wve said it all?

CCUNCILMEMBER VICTCORINC: Thank you very much. I
wish everyone a Happy Valentine's Day.

CHATR MOLINA: Thank you.

RALPH ROSENBERG COURT REPORTERS, INC.
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All my love to all of you, folks. We

had & great day. Thank yvou very much for vour

professicnalism and dedication. It is 6:05 p.m.

This Land Use meeting for February l4th is now
adiourned. (Gavel.)
ADJOURN: 6:05 p.m.

0O
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